Portsmouth, Virginia Police Department 
General Orders Manual 
DU Investigations OPR | 33 


Effective: 12.01.04 7 pages 
Supersedes: | OPR-33 (12.08.95) 


PURPOSE: The Portsmouth Police Department will establish procedures for conducting 
driving under the influence of alcohol and/or drug investigations. These procedures will follow 
guidelines set forth by the National Highway and Traffic Safety Administration (NHTSA) and 
the Virginia Alcohol Safety Action Program (VASAP), with the purpose of detection, screening, 
arrest, and prosecution of persons suspected of driving under the influence of alcohol and/or 
drugs. 


GUIDELINES: The Portsmouth Police Department shall actively enforce state and city codes 
regarding the operation of a motor vehicle while under the influence of intoxicants. When 
practical, officers shall by trained and certified to administer the standardized field sobriety 
tests as set forth by the National Highway and Traffic Safety Administration (NHTSA) and the 
Virginia Alcohol Safety Action Program (VASAP). Under circumstances described in Sections 
VI and VII herein, Maryview Medical Center should ordinarily be utilized for examination and 
testing of suspects. Under exigent circumstances, an alternative medical facility may be 
utilized, with approval from a supervisor. 


PROCEDURES: When probable cause exists for driving under the influence of alcohol and/or 
drugs, an arrest will be made. Traffic laws shall be enforced without regard to race, sex, 
religion, nationality, social status, location of the driver’s residence, or the nature of the vehicle 
(type, model, commercial or private). Officers shall document all DUI probable cause/arrest 
evidence on PPD form 171, DUI Investigation Report. 


I. Evidence Collection- Vehicle in Motion 

A. Observe the vehicle in operation to note any initial cues of a possible DUI violation. 
Initial cues may be such acts as equipment violations, moving traffic violations, or 
unusual driving actions. 

B. Stop the violator in the safest location possible. If a pursuit should ensue, exercise care 
and good judgment. Follow procedures set forth in the department's pursuit procedure 
(OPR-07). Observe the driver’s reaction to the emergency lights and/or siren signal to 
pull over and stop. 

ll. Evidence Collection- Personal Contact 


A. Approach, observe, and interview the driver while he/she is still in the vehicle, if 
possible. Note any face-to face evidence of impairment and give several pre-exit 
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sobriety tests, when practical. Evidence of impairment shall be obtained by observing 
the driver’s actions or inaction; the odor of alcoholic beverages or drugs; alcohol, illegal 
drugs, or prescription drugs in plain view; the driver’s manner of speech and admissions 
to alcohol and/or drug use. 


If there is any evidence of impairment ensure that the vehicle’s engine is off and the 
keys are removed. Do not allow the suspect to operate the vehicle. If it is a traffic 
hazard, have another officer move it out of the roadway. 


. Obtain the driver’s license and registration. While interviewing the driver, maintain 


officer safety. Be aware of the driver’s, as well as any passenger’s, actions and 
demeanor. 


. Ask the driver if he/she has been drinking alcoholic beverages. Ask the driver if he/she 


is currently taking any medications. Determine the quantity of alcohol or drugs taken 
and the time they were consumed. 


Have the driver exit the vehicle and guide them to a safe location to perform field 
sobriety tests. 


Evidence Collection- Prearrest Screening 


A. 


A. 


Administer structured, formal, psychophysical tests that require the subject to perform 
tasks that cause divided attention. 


If trained in SFST, the three standardized tests shall be given. Secondary tests may 
also be given. 


. (Horizontal Gaze Nystagmus, Walk and Turn, and One Leg Stand,) 


. If not trained in SFST, the standardized tests as well as any secondary tests may be 


given; however, the officer shall not testify to Horizontal Gaze Nystagmus. 


. Administering the Preliminary Breath Test (PBT) 


If the driver has failed the field tests or there is other probable cause to arrest, Virginia 
State Code 18.2-267 requires that the driver be offered a preliminary breath test (PBT), 
if one is available. The officer shall advise the driver of his or her right to a PBT by 
reading the code from a preprinted card issued by VASAP. 


Before administering the PBT, the arresting officer shall determine if the subject is 
willing to take the test. If the arresting officer does not have in his/her possession an 
operable Alco-Sensor, he or she will request by radio that one be provided forthwith. If 
any on duty officer has an Alco-Sensor, and hears a request for its use, the officer shall 
make every reasonable effort to ensure the device is made available to the requesting 
officer. The PBT shall be considered unavailable only after a negative reply toa 
dispatcher’s request over the police radio for a PBT, and concurrence from the on-duty 
supervisor that a PBT is not available. 
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V. Arrest and Vehicle Procedures 


A. 


Upon arrest, the Officer shall advise the suspect of the “Information About the 
Consequences of Refusal,” by reading the information from VA Form DC-233A, 
“Acknowledgement/Declaration of Refusal-Breath/Blood Test.” The Officer shall sign 
the form, indicating in the appropriate block whether the suspect either has or has not 
refused to permit the taking of a breath and/or blood sample. The Officer shall present 
the form to the Magistrate for acknowledgement under oath. 


The suspect must be advised of his Miranda Rights if any post-arrest questioning is 
done. Miranda does not apply to the Implied Consent and evidentiary testing 
procedures. 


. The suspect’s vehicle shall be searched incident to arrest. If the vehicle is not being 


impounded, it will be a limited search. If the vehicle is being impounded, the officer will 
conduct an inventory search. 


. The suspect’s vehicle shall be secured. 


1. The vehicle may be left at the scene if it is legally parked and is in a safe location. 


2. The vehicle may be released to another non-impaired, licensed driver of the owner’s 
request that is present. 


3. The car may be towed to a private wrecker service facility. 


4. The car should only be impounded when there are charges or a hold on the car, or if 
it is being impounded as a result of state code 46.2-301.1, Vehicle Immobilization. 


Vi. Breath Test 


A. 


The department shall use an evidential breath-testing machine that is certified by the 
Department of General Services, Division of Forensic Science (DGS, DFS). 


Only DGS/DFS licensed operators are allowed to operate/touch the machine. 


. If the arresting officer is a licensed operator, he/she may perform the breath test. 


. If the arresting officer is not an operator, he/she shall have the dispatcher check with the 


Sheriff's Office to locate an operator. If one is not available, another police officer from 
Portsmouth should be used. An operator from another department may also be utilized 
to perform the test. 


If the BAC reading is .30% or above the suspect should be transported to Maryview 
Hospital for examination by a physician. 


If the BAC reading is under .05% and the suspect is displaying unusual behavior, the 
suspect should be transported to Maryview Hospital to be examined by a physician. In 
addition, drug influence procedures shall be considered. 
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Vil. Blood Test Procedures 


A. 


The blood test is not an available option to the arrested DUI suspect. The only time the 
blood test should be administered is when: 


1. The breath test is not available (broken, out of service). 


2. The breath test cannot be taken for medical reasons (Suspect in accident and taken 
to hospital). 


3. The arresting officer has reasonable cause to believe a suspect was driving under 
the influence of drugs or a combination of drugs and alcohol, even if a breath sample 
was previously provided. 


The blood test should be administered at Maryview Hospital under routine 
circumstances. 


. The arresting officer shall stay with the suspect the entire time he/she is in their custody. 


. The arresting officer shall observe and document the process of blood withdrawal. 


The blood samples shall be placed in a US Mailbox as soon as practical after 
withdrawal. 


Vill. Accident Procedures 


A. 


The arresting officer shall ensure that the time of the accident has been verified to 
determine if Implied Consent applies (3 hour maximum limit from time of occurrence to 
time of arrest). 


The arresting officer shall insure that the suspect has not had any alcohol to drink since 
the accident. 


. The arresting officer shall subpoena witnesses that can verify the time of the accident, 


verify the arrested person was the driver, and/or verify the person has not had any 
alcohol to drink since the accident. 


IX. Drug Influence Procedures 


A. 


B. 


If the officer has reasonable cause to believe the suspect may be impaired by drugs, the 
suspect may be required to submit to a blood test, in addition to the breath test (18.2- 
268.2). 


A blood test shall only be administered for drug influence if the breath test results are 
less than .08%. 


C. The suspect shall be presented to the magistrate and the officer shall articulate 


probable cause. 
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D. If the suspect refuses the blood test, standard refusal procedures shall be followed. 


E. The same procedures for blood withdrawal shall be followed with the exception of 
mailing the samples containing the blood vials. 


1. The Commonwealth’s sample shall include a Request for Laboratory Analysis 
and the officer's notes indicating why drug usage is suspected. 


2. The independent sample should also include a copy of the Request for 
Laboratory Analysis but not the officer’s notes. 


X. Magistrate and obtaining warrant 


A. Before obtaining the warrant, the officer shall check with Records Unit to determine if 
the suspect has any prior DUI charges. 


B. If the suspect has prior DUI convictions, the magistrate shall be advised of such 
information so the more appropriate enhanced charge can be applied. 


C. The officer shall be responsible for contacting the appropriate courts to obtain certified 
copies of conviction orders, warrants, attorney waiver forms and any other required 
documentation to prove convictions of prior offenses. All prior offense information that is 
listed on the initial warrant shall be presented to the courts for its review, unless such 
information cannot be practically obtained. Officers shall consult with their supervisor 
for concurrence that obtaining prior conviction documents cannot be practically 
obtained. 


D. When prior offense information is discovered after obtaining the warrant, the officer shall 
consult with the Commonwealth Attorney's Office to request that the warrant be 
amended to reflect the prior offenses. 


XI. Refusal Procedures 


A. When a suspect indicates a refusal to take a test, after being notified of the information 
as described on the VA State Form DC-233A, and was arrested within three (3) hours of 
the alleged offense on a highway as defined in S/C 46.2-100, the suspect shall be taken 
before the magistrate. 


B. If the suspect refuses to submit to the test, the arresting officer shall complete a Virginia 
Uniform Summons for Refusal to take breath and/or blood test (S/C 18.2-268.2). The 
place and time of occurrence listed on the summons should indicate the location the 
suspect refused to the officer. 

XII. Administrative License Revocation 

A. If the suspect submits to a breath test and the results are .08% or greater or the suspect 

refuses to take a breath test, blood test, or both the arresting officer shall serve a Notice 
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of Administrative Suspension of Driver’s License/Driving Privilege form to the suspect 
(S/C 46.2-391.2). 


B. The arresting officer shall complete a Criminal Complaint Form to document the 
probable cause for the suspension (S/C 46.2-391.2). 


C. The arresting officer shall immediately take a copy of the Administrative Suspension 
form to Records Unit to be entered into VCIN. 


XIII. Juvenile Procedures 


A. 


The same procedures used for DUI arrests on adults shall be equally applied to 
juveniles; with some special considerations. 


Juveniles shall be released on a traffic summons and a juvenile petition will be obtained 
the next court business day. Both the parent or guardian and the juvenile should sign 
the summons. 


1. 


1. 


. Breath test procedures: 


Prior to a breath test, a parent or guardian should be contacted and allowed to be 
present when a breath analysis is performed. 


The presence of the parent or guardian is not mandatory and need not be adhered 
to if the effectiveness of the test would be jeopardized by a waiting period. 


. Blood test procedures: 


If a blood test is to be given, hospital personnel will require the parent or guardian’s 
consent to administer the test. 


If the arresting officer cannot find a parent or guardian to give consent for the blood 
withdrawal, then the officer shall contact the Juvenile Intake Officer, who will contact 
the Juvenile Judge for consent. 


Refusal procedures: 


1. 


2. 


If the juvenile and/or the parent or guardian refuse to allow a breath test (or a blood 
test, if applicable,) and was arrested within three (3) hours of the alleged offense on 
a highway as defined in S/C 46.2-100, the juvenile will be charged with refusal after 
having been informed of the Implied Consent statue by the Magistrate. 


The juvenile shall be released on a summons and a petition obtained the next court 
business day. If the breath test was refused, insure that the Magistrate’s refusal 
form is forwarded to the Juvenile Intake Officer. 
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XIV. Underage Drinkers 
A. lf the arrested person is under the age of 21, and the breath test results a BAC between 
.02 % and .07%, the officer shall charge the person with state code 18.2-266.1, 
underage DUI. 


B. If the arrested person is under 18, juvenile arrest procedures should be followed. 


C. If the arrested person is 18-20, adult arrest procedures should be followed. 


APPROVED: 


Frank J. Kitzerow 
Chief of Police 
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